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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M),  

BISWANATH CHARIALI 

G.R CASE NO.57/12 

Under Section:-448/363/511 IPC 

       State 

        -Vs- 

Md.Safiqul Islam. 

Md. Ismail Hussain. 

                     .................accused.  

 

Present:-O. Mize, A.J.S 

Counsel appeared:- 

For the prosecution: -J.Kalita. 

For the defence: -G.Borah. 

Evidence recorded on: - 08.10.13, 10.07.14, 26.08.14, 15.09.14 & 26.02.15. 

Argument heard on: - 26.05.16. 

Judgment delivered on: - 27.05.16. 

JUDGMENT 

                 The case of the prosecution in brief is that, on 28.01.12 the 

informant Md.Asajul Haque had lodged a FIR at Behali P.S informing that on 

26.01.12 at around 07pm, accused Safiqul Islam & Ismail Hussain entered into 

his house and tried to take away his children. 
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                 The case was registered and on completion of the investigation 

charge sheet was laid against accused Safiqul Islam & Ismail Hussain u/s 

448/363(A)/511/34 IPC. 

                 The accused persons were summoned to stand trial. Copies of the 

relevant documents were furnished to the accused persons. Charges u/s 

448/363/511 IPC had been framed against the accused persons. The charges 

were read over and explained to the accused persons. The accused persons 

pleaded not guilty and claimed to be tried. 

                 In the course of trial, prosecution examined five witnesses and 

closed its evidence. The accused persons were examined u/s 313 Cr.P.C in which 

they pleaded their innocence. The defence plea is of total denial and adduced no 

evidence.             

                 I have heard the argument of ld.Addl.P.P for the state and ld.counsel 

for the accused persons.                                                                               

POINTS FOR DETERMINATION 

1.     Whether the accused persons had committed house trespass and thereby 

committed an offence punishable u/s 448 IPC? 

2.     Whether the accused persons had attempted to kidnap the children of the 

complainant and thereby committed an offence punishable u/s 363/511 IPC? 

DICISION WITH REASONS 

All the points for the decision are taken together for simultaneous 

discussion & decision. In the present case, I have gone through the entire 

evidence on record. It appears from the evidence that, Pw1- Md.Asazal Haque is 

the informant/complainant of this case & Pw2- Musstt.Saleha Khatun is the sister 

of Pw1. The accused persons are the brother-in-law of Pw1. The wife of Pw1 has 

died and Pw1 has married another woman.  

It appears from the evidence of Pw1 & Pw2 that, at the time of the 

occurrence of the incident, the accused persons came to the house of Pw1 to 

take his son & daughter. But, Pw1 & Pw2 did not allow them to take the children. 
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The people gathered there after hearing hue and cry and handed over accused 

Safiqul Islam to Police and accused Ismile Hussain fled away. 

However, there is contradiction in the evidence of Pw1 & Pw2. The 

evidence of Pw1 is totally different from what he had stated in the Ext.1 (FIR). 

Pw1 has deposed that, at the time of the occurrence of the incident accused 

Safiqul Islam & Ismile came to his house on a motorcycle and said that, they will 

take his son & daughter. But, in Ext.1 (FIR) Pw1 had stated that, at the time of 

the occurrence of the incident two persons came to his house by wearing mask 

in their face and tried to take away his children. 

Pw1 has also deposed that, Pw2 & Pw3- Musstt.Mujuna Khtoon @ 

Marjuna came and held back his children from the accused persons. But, Pw3 

has deposed in the cross-examination that, she does not know what exactly led 

to the commotion and what was the incident all about. Pw3 has also deposed 

that, she did not pay much attention to what was happening. 

Pw2 has deposed that the accused persons came at around 07 pm 

and tried to take the children. She screamed and shouted and held the children. 

Pw1 and accused Ismile had an altercation. They had a fight and Pw1 fell down. 

However, in the cross-examination, Pw2 has deposed that the accused persons 

had come at around 02/03 pm and had taken tea and paan in their house. They 

kept their motorcycle parked in the house. Pw1 had gone out on work and 

arrived in the evening.  

So, it appears that, if accused persons came to the house of Pw1 at 

02/03 pm to take away the children of Pw1, then they will not wait for Pw1 till 

evening.  During the cross-examination of Pw1, it was suggested to Pw1 by the 

defense that, the accused persons had come at around 02/03 pm and had taken 

tea ect. and waited for Pw1 which is confirmed by Pw2. 

Pw1 has also deposed in the cross-examination that, after the death 

of his wife, his children were in the house of accused Ismail and Safiqul for 

around three months. Even after bringing them back to his house, his children 

used to go to the house of the accused persons and accused persons also used 

to come and visit the children in his house. Pw1 has also deposed that accused 
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persons are the maternal uncles of the children. Therefore, it appears that, in 

such situation, no force can be applied by the accused persons. 

It also appears that Pw1 is the brother of Pw2 (Pw3 is also sister-in-

law of Pw1) and it appears from their evidence that, at the time of the 

occurrence of the incident people gathered at the place of the occurrence of the 

incident. But, Prosecution has not examined any independent witness who had 

seen the occurrence of the incident. The independent witnesses (Pw4- Md.Rajat 

Ali & Pw5- Md.Hasmat Ali) who were examined by the prosecution have deposed 

that, they do not know anything about the occurrence of the incident. 

               Hence, it is clear from the above findings that, the prosecution has 

failed to prove the case against the accused persons and accused persons cannot 

be held liable for the alleged offences and accused persons are deserves for 

acquittal from this case. 

 ORDER  

                 In the view of the above findings and decision, accused Safiqul Islam 

& Ismail Hussain are acquitted from the charges u/s 448/363/511 IPC. Set them 

at their liberty forthwith. The bail bond of the accused persons will remain in 

force for six months from today. 

                   Given under my hand and seal of this court. 

 

                                                              Sub-Divisional Judicial Magistrate(M),                                                                                              

                                                                            Biswanath Chariali 
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APPENDIX 

Prosecution has examined the following witness:- 

Pw1- Md.Asazal Haque. 

Pw2- Musstt.Saleha Khatun. 

Pw3- Musstt.Mujuna Khtoon @ Marjuna. 

Pw4- Md.Rajat Ali. 

Pw5- Md.Hasmat Ali. 

Prosecution’s side has exhibited the following documents:- 

Ext.1-FIR. 

Ext.1(1)- signature of Pw1. 

Defence side has not examined any witness. 

 


